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EXCHANGE AND SALE OF PROPERTY

SETTLEMENT AND MGTUOAL RELEASE

THIS AGREEMENT, is made and entered into on this 30 day
of Nown@un ., 1987, by and between the PORT OF
PORTLAND, a municipal corporation of the State of Oregon.
hereinafter refarred to as "Port,” and the STATE OF OREGON,
STATE LAND BOARD, acting by and through the DIVISION OF STATE
LANDS, hereinafter referred to as "State."

WITNESSEIS

WHEREAS, an ownership dispute of longstanding duration has
existed between Port and State over former submerged and

.submezsible lands located within the Portland Harbor of the
Willamette River;

WHEREAS, State is the owner of submerged and submersible
lands underlying navigable waterways and holds those lands in
_trust for the people of this state;

WHERBAS, the Oregon legislature recognized that uncertainty
exists as to the pature and extent of the State's interest in

formerly submezgad and submersible lands within the Wil)amette

THIS DOCUMENT IS RECORDED AS AN ACCOMADATION
RESFONSIBILITY AS T0 THE EFFECT OR PROVISIONS
GF TIIS COCU%ENT 66‘“202_

BY SAFECO T1VLE INSURANCE AND MAINTAINS NO

River and that such uncertainty conflicts with the use,
devalopmunt, and ownership of such land, endangers the rights
and titles of landowners, and restricts the economic, scenic,
and recreational potential of such land;

WHEREAS, prior to 1973, public agencies and the United
States were allowed to create new lands through £illing while
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engaded in navigation activities without the consent of the
owner of these lands;

WEEPEAS, the State, priof to 1963, had no statutory
mechanism or administrative process for transferring ownership

of submerged oc¢ submersible lands upon which new lands bad been
created;
)

WEEREAS, th following £ills have occurred within the
Pcrtland Harpor of the Willamette River:
A}

‘approximately 24.8 acres of submerged and submersible

lands located within the area commoniy identified as
rTerminal 1" filled prior teo 1963:

“approximately 2.2 acres of submerged and submersible
lands located within the area commonly identified as

s

"Terminal 1" filled in the time pecriod from 1963 to 1973;

‘approximately 27.0 accres of submerged and submersible

lands located within the area commonly identified as
"Terminal 2" f£illed prior to 1963:

"approximately 3.0 acree of submerged and submecrsible
-lands located within the area commonly identified as

"rerminal 2" filled in the time period from 1963 to 1973;

“approximately 10.987 acres of submerged and subrersible
lands located witain the area commonly identified as
“Terminal 2" filled subsequent to 1973;

“approximately 11.7 acreé of submerged and submetrsible

lands lozated within the area commonly identified as
"rerminal 4" filled prior to 1963;

2 = SETTLEMENT AND MUTUAL RELEASE
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“approximately 2.5 acres gf submerged and submersible
larnds located within the area commonly identified as
"Terminal 4" filled in the time period from 1963 to 1973;

“approximately 3.8 acres of submerged and submersible
lands located within the area commonly ldentified as
"Terzinal 4" fillsd subsec'tieat o 1973;

“approximacely 22.685 acres of submerged and submersible
lands located within the area commcnly i{dentified as ®"Swan
Island ragoon™ filled subsequent to 1973;

WHEREAS the passage of time has impaired the ability to
distinguish between natural and manmade changes to the
shoreline, thus raising uncertainties as to the extent of State
and Port ownership, particularly as to those areas filled before
1%63;

WHEREAS, Port has obtained no recorded conveyance from
State for any of the above-described fills;

WHEREAS, on Januarcy 1, 1971, through a mecger with the
Commission of Public Docks, a municipal agency of the City of
Pocrtland, the Port obtained Bargain and Salc Teeds from the
Commission of 2ublic Docks for Terminals 1, 2 and 4 as they then
xisted and for Albina Dock;

WHEREAS, prior toc 1963, no statutory scheme existed

defining the value of new land created by a public hady by the

placement of £ill on state owned submerged and submersible lands;

WHEREAS, Por: claims ownership of Terminals 1, 2 and 4 in
the Willamette River, free and clear of any state interest;

J ~ SETTLEMENT AND MUTUAL RELEASE
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WHEREAS, State claims cight, title and interest in
submerge2Z and anbmecnible lands and new lands on which Port's
Terminals !, 2 and 4 are bullt, as well as the right to be paiad
the reasonable value of the new iands created therein by Port
prior to 1373,

WHEREAS, State has alsoc claimed right, title and interest
in new lands, crecated bf Port within Terminals 2 and 4 and
certain lands at Swan Island filled after 1973, as well as the
cight ta be paiJ the reasonable value of new lands created
therein by Port;

WHEREAS, Port asgerts that State has impliedly consented to
the placement of £ill at various locations within the parcels
described in Exhibit B through the issuance of removal/fill
permita;

WHEREAS, State asserts the issuance of a removal/f£fill
permit is a regqulatory permit and daoes not alter. its proprietary
intereat in the submerged and submersible lands and newly filled
lnndsi - '

WHEREAS, uncertainty as to the extent of the right, title
and interegt of State in said Terminals 1, 2, 4 and Swan Island
2nd of the reasonable price to be paid to State Land Board {or
new lands created before and after i973 makes difficult
negotiating, developing, and financing transactions in
connection with the development of those areas 3nd creates
clouds upon titles; l

HHERBAS, a change has accurred in thé shoreline of the

4 - SETTLEMENT AND MUTUAL RELEASE
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Willamette River at the location of the Albina Dock, the Port

Center at Swan Island, and the Broadway Bridge, the precise

reasons for the change being uncertain;

WHEREAS, bothk the Port and State may claim some right,
title and interest in the lands at the Albina Dock, the Port
Center at Swan Island and the Broadway Bridge, which right,
title and interest is clouded by whatever right, title and
interest the other may claim;

WHEREAS, Port and State agree the pubiic interest would be
served by clearing title to that property describked as the
Albina Dock, the Port Center at Swan Island and the Broadway
Bridge in Exhibit A;

WHEREAS, both Port and State may claim some right, title

and interest to formerly submerged and submersible lands

'contlguous to the “new £ill" described in Exhibit B at Swan

Island Lagoon, the precise nature and extent of which righet,
title and interest are uncertain;

WHEREAS, both Port and State agree the public :nterest
would be served be clearing title to that property described In
exhibit A coatiguous to the "new £ill™ which is desccgibed in
Exhibit B;

WJEREAS, both the Port and State may claim some right,
title and interest in various submerged and submersible lands
described in Exhibit €, located adjacent tc Swan Island within
the Willamette River; submerqed and submersible lands lying ia
the Willamette River channel at Post Office Bar, some of which

5 - SETTLEMENT AND MUTUAL RELEASE
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lands were created through the dredging of upland owned by the
Port: and submecged and submersible lands lying within the slips
at Tegminal 4, the extent of which is uncertain and is clouded
by whatever right, title and interest the other may claim;

WHEREAS, the Pﬁxt has sold, conveyed or otherwise
transferred property within the exiscing harbor line of the
Wdillamette River channel at Post Qffice Bar;

WHEREAS, both Port and State agree the public interest
would be served by clearing title to the remaining submerged and
submersible lands located adjacent to Swan Island and those
lying within the Willamette River channel at Post Office Bar and
ar Terminal 4 as described ia Exhibit C.

WHEREAS, Port and State believe the conveyances hereinafter
made would remove said uncertainties and clouds;

WHEREAS, Port has offered the sum of $1,647,856.00 therefor
as settlement of all disputed claims and in full satisfaction of
any claims of State of Oregon to payment under common law and
ORS 274.925 Eor new lands created in the parcels described
herein;

WEEREAS, tne consideration of $1,647,856.00 i3 detived as
folluws:

Those subwerged and submersible lands filled
at Terminal 2 after 1973, consisting of

10.987 acres 2 $46,085.88/acre _ ' = $509,345.60

Those submerged and submersible
lands £illed at Swan Island after 1973
conslisting of 22.635 acres @ $28,000/acre o = $635,180

6 - SETTLEMENT AND MUTUAL RELEASE
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1
—_— Those submerged and submersible lands

= filled at Terminal 4 f£illed after 1973

- coasisting of 3.8 acres @ $28,000/acre = $106,400
Those submerged and submersible lands filled
at Terminals 1, 2 and 4 prior to 1973 consisting

=  %$399,930.40

= of 71.2 acres @ $5,617/acre
{ WEEREAS, State has Ffurther determined that settlement of
the disputed claims ah-Po:t Terminals 1, 2 and 4 and at Swan

7sland is in the best interests of the State and the Common

School Fund;

h WHEREAS, consent was given by the State, through the Land
- Board to £ill approximately 10.987 acres at Terminal 2 under the
provisions of ORS 274.920.
NOW, THEREPORE, in consideration of the mutual covenants
' and agreements herein contained and other valuable
:E consideration, Port and State do hereby agree as follows:
- 1. lgreement to Exchange
_ Subject to the terms and conditions set forth in tﬁls
:d Agreement, State agrees to convey to Port those parcels
h described in the attached Exhibits A and B in exchange for which
= port ajrees to convey to State those lands described in the
attached Bxnibit C.
= 2. Purchase Price, Payment
a. Tgtal Purchase Price: Port btomiSes to pay
State, as the total purchase price for the parcels described in
Exhibits A and B, the sum of § 1,647,856.00.
; 7 - SETTLEMENT AND HUTUAL RELEASE
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‘b. Payment of Total Purchase Price: The total

purchase price shall be paid as follows:
(1)} pPort shall pay to State the sum of Eight
Hundred Twenty-Thtee Thousand Nine Rundred Twenty-Eight Dollars
($823,928) upon closing.
(2) Port shall pay the sum of Eight Hundred
Twenty-Three ThousSand Nine Hundred Twenty~Eight Dellars
{$823,928) on or before July 1, 1988.
c. Prepayments: Port may make prepayments under
this Agreement at any time,
d. Place of Payments: All payments to State shall
be made to State at the address of State shown in Paragraph 15
of this Agreement or to such other plﬁce or person as State may
designate by written notice to Port.
5. Closing
a. Closing Date: This transaction shall be closed
after both the State Land Board and Port of Portland Commission
approve this Agreement. As used in Lhis Agreement, the "closing
dhte' means the date on which this Agreement is accepted by the’
State Land.Boatd. .

5._ Ragponsibility of the Parties: At clesing, Port

shall pay the amount of cash’ specified in Paragraph 4(b)(l).
c. Deeds to Port: Upon closing, State shall execute
the Quitclaim Deed attached hereto as £xhibit A and the Bargain

and Sale Deed attached hereto as Exhibit B.

8 - SETTLEMENT AND MUTUAL RELEASE
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d. Deed to the State: Upon closing, Port shall

execute the Quitclaim Deed, attached hereto as Exhibit C.
§. Title

Title to property conveyed by State under the
Quitclaim Ceed, Exhibit A, and under the Bargain and Sale Deed,
Exhibit B, is in fee simple. Title to property conveyed by Port
under the Quitclaim Deed, Exhibit C, £{s in fee simple. Nothing
in this Section 6, however, shall be construed as a warranty,
guarantee or transfer of title greater or more perfect than that
conveyed by the Quitclaim Deeds attached hereto as Exhibits A
and C and the Bargain and Sale Deed attached hereto as Exhibit B.

7. Authority

a. By State: State has full power, authority and
legal right to enter into this Agreement and to consummate the
transacticns provided for herein.

b, By Port: Port is a municipal corporation in the
state of Oregon and has full power, authocity and legal right to
enter intb this Agreement and to consummate the transactions
provided for herein.

a. Haiver

Pailure of eicher party at any time to rejuice
perfnrmance of any provision of this Agreement shall not limit
the parey's right to enforce the provision, nor shall any waiver
of any breach of any provision constitute a waiver of any
succeeding breach of that provision or waiver of that provision
itsell. o

9 - SETTLEMENT AND MUTUAL RELEASE
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9. Successor in Interests

This Agreement shall be binding upon and inure to the
benefit of the parties, their successors, and assigns.

10. Prioc Agreements

This document is the entirze, final, and complete

.

agreement of the parties pertaining to the exchange, sale and

purchase of the properties identified herein, and supersedes and

. replaces all prior or existing written and oral agreements
Y between the parties or their representatives relating to the
— Praperty.

11. Applicable Law

This Agreement has been entered into in Oregon and the
Property is located in Oregon. The parties agree that the laws

of the State of Qreqon shall be applied in construing the

e

Agreement and enforcing the rights and remedies of the parties.

12. Costs and Attorney Pees
In the event State or Port shall take any action,

judicial or otherwise, to enforce or interpret any of the terms

of this Agreement, the prevailing party shall be entitled to

vl

recover frori the other party all expenses which it may.

- zﬁgsonably incur in taking =such action, including btut not
lizited to costs incurred in searching records, the cost of
title reports, surveyors reports and foreclosure reports and
attorney fees, whether incurred i{n a suit or action or appeal
from a judgment or decree tnerein or in connéction with

- nonjudicial action.

H 10 -~ SETTLEMENT AND MOUTUAL RELEASE
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13. Number, Gender and Captions

As used herein, the singular shall include the plural,
and the plural the singulac. The masculine, feminine and neuter
shali each include the masculine, feminine and neuter, as the
coatext requires. All captions used herein ace intended solely
for convenience of reference and shall in no way limit any of
the provisions of this Agreement.

14. Survival of Covenants

Any covenants the full performance of which is not
required prior to the closing or final payment of the purchase
prire shall survive the closing and final payment of the
pu;chase price and be fully enforceable thereafter in accordance
with their terms.

1S. Notices

Notices under this Agreement shall be in writing and
shall be effective when actually‘delive:ed. If mailed, a notice
shall be deemed effective when deposited as registered or
certified mail; postage ptebaid, directed to the other party at
the address shown below:

For State: Division of State Lands

16800 State Street
Salem, OR 57310

Por Port: Legal Department
port of Portland
PO Box 3259
Portland, OR 97208
Either party may change its address for nutices by written

notice to the other.

11 -~ SETTLEMENT AND MUTUAL RELEASE
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16. Effect of Agreement

The parties acknowledge and it is understood that
this Agreement is the compromise of doubtful and disputed
claims and that payments hereunder shall never be coastrued at
any time, for any purpose, as am admission of liability or
responsibility on the part of the Port or thre State who each
expressly deny liability.

The parties acknowledge that this Agreement is being
presentecd to the State Land Board and the Port of Portland
Commission feor the purpose of settling questions of ownership
and value of land, some of which is presently occupied by the
Port, and that:

' A. Noéhing herein shall be construed as an
admission by either party, nor as a waiver, limitation or
modification of any rights or claims of either party or of any
positions either party might take in iitigation concerning
formerly submerged and submersible lands within the Willamette
River,

B. Nothing herecin shall be construed as impairing
or alterﬁng the regulatory authority of the Division of State
Lands under the removal/till pragrzam or any cthes proycam
placed with the pivision of State Lands by law.

C. Nothing in this document or the deeds attached
heceto as Exhibits A and B is intended to limit or restrict in

any manner the rights of the public, if any, to engage in

12 — SETTLEMENT AND MUTUAL RELEASE
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navigation, fishery, ur recreation in connection with the
property described in Exhibits A and B.

D. Except for the limited purposes of showing that the
Agreement was taken to\the State Land Board and the Port of
portland Commission for approval, or was executed, or for the
purpuse of gnfozcing this Ag:eemént, neither the Agreement nor
its terms shalil be admissible as evidence in any contested case
bearing or litigation involving any ownership issues on
formerly submerged and submersible lands within the Willamette
River.

E. Por and in consideration of $1,647,856.00 paid to
State by Port and for other good and valuable consideratiorn,
Port and State hereby mutually and forever release, acquit and
discharge each other, their successors, assigns, officers,
directors, commissioners and employes, of and from any and all
claims, demands, liabilities, actions or causes of action,
suits or causes of suit which each party now has or may in the
futuce have against the other, arising out of or in connection
with the exchange or purchase of property herein described.

Each parzty also promises and covenants not to bring,
continue or pcosecute any claim, action, suit, or proceedinaq,
whether judicial, administrative, or otherwise, against tha
other €or any and all rights of action, claims or demands of
whatever nature relating to or arising out of the dispute over

the value uf the filled lands described herein.

13 - SETTLEMENT AND MUTUAL RELEASE
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17. Exhibits
All exhibits to this Agreement are hereby fully
incorparated by refereance and shall become a part af this
Agreement as if the provisions were fully set forth herein.

18. Repregsentations; Condition of Property

The parties accept the land and all otker aspects of
‘the Property in their present coadition, AS IS, including
latent defects, without any representation or warranties,
expressed or implied, unless they are expressly set fotrkh in
this Agreement or are in writing signed by the parties.

19. Express Condition Precedent

{ The berfotmance of all parties under the terms of
this Agreement is expressly conditioned upon the approval of
the Agreement by the Port of Portland Commission and the State
Land Board. In the event that either the Port FomMissLon or
the State Land Board does not approve this Agzeehent, the
Agreement shall be null and void and of no further effect.

IN WITNESS WHEREOF, the_?ort and Purchaser have executed

this Agreement on the date above-mentioned.

STATL PORT OF PORTLAN

By %'72 o By (’:Xj A

Ed Zajonc < Fresident
Director :
pivision of State Land
State of Oregon By

Secretary

14 - SETTLEMENT AND MUTUAL RELEASE
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APPROVED AS' TO LEGAL SUFFICIENCY: APPROVED AS TO LEGAL SUFPICIENMCY:
— Al T otalyfes . 2oty g Do .
Assisyant/ Atto:n?g.’ General Counsel for the Port Portland
m— ~ hald .
- MTFH:t1a/102787/2398G
i a
i ’
. After recocding retusn to: :‘
Y Poct of Poctland
P.O. Box 3529
hY Portland, CR 97208 -
Attn: Brian Playfair .
{
1
|
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STATE OF OREGON 1
). ss.
County of Hultnomah )

On this %o day of ”QSM&,& 197, before me
appeared _(Qoead, Qnoeduand an __d:_'i__ﬁ__(.&ndﬂemi_
who being duly sworn, did s3¥ %hat he, _MM: is
the president and jg; Q. h.ngA 24500 cA is the Assistant

Secretary of the within named, The Port of Portland, a municipal
corporation, that he warrants that he has the authority to execute

this Agreement, and that said instrument was signed and sealed by

(N

authority of its Board of Commissioners, and ot WMumlisard
and dgg Q. Lmet)n ool acknowledged this to be the free act

and deed of said municipal corporation.
IN TESTIMONY WHEREOF, I have hereunto ser my hand and affixed
by official seal this day and year first in this certificate

written.
Vel

- oW

Notary Pullic for Oregon |
My commission expires:

$2:MTPE:t1a/110687/30226
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